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RECENT DECISIONS

TRIAL PROCEDURE-NOTE TAKING BY J URORs-M1scoNoucT OF CouRT
IN INSTRUCTING JURY TO TAKE NOTES OVER OBJECTIONS OF LITIGANTS-

Plaintiff suffered injuries by stepping into a hole on the sidewalk of defendant
city. After a jury had been impaneled and sworn in the trial of the cause, the
court, without the request of either litigant and over their objections, suggested
to the jurors that they might take notes on the evidence presented, furnishing
them with the necessary materials and instructing them as to how they should
be kept during the progress of the trial.1 The trial court awarded judgment for
defendant. The court of appeals, however, reversed the decision of the lower
court and granted a new trial, holding the trial judge committed prejudicial error
in encouraging the jurors to take notes over the objections of both parties. Held,
affirmed. Corbin v. City of Cleveland, (Ohio 1944) 56 N.E. (2d) 214.
The cases are in hopeless and irreconcilable conflict as to whether jurors
should be permitted to take notes of the evidence presented for their considera-

1 The instruction by the court was as follows: "I am going to permit the jurors to
take notes .••• I am handing each juror an envelope with some blank paper inside. If
any juror wants to write down a note or two as the lawyers talk, he has a right to do
so. At the end of the day I want the jurors to seal up their own envelopes, write th,e
name across the sealed part and hand them to the court. I don't want these envelopes
to get out. In the morning I will return each envelope to the juror unopened and the
jurors can take these notes into their jury room if they wish and after the case is
finished, the notes have to be destroyed. Nobody will see your notes. So I hand one
of these to each of the jurors and either side may take an exception, if they desire to do
so, to the court's ruling in that regard .••• You have to furnish your own paper.
"You do I).Ot have to take notes unless you wish to, but if you do you can take
whatever notes you can, seal them up so nobody sees your· notes and in the morning you
will be handed back your envelope. At the conclusion of the case you will return your
notes to me and they will be destroyed in your presence." Principal case at 214.
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tion. Some courts have allowed such note taking where the litigation was long
and deeply involved on the theory that it enabled the jurors to retain a clearer
perspective of all the evidence. 2 Other courts have held that note taking should
not be permitted on several different theories: (a) it is improper to permit jury
in arriving at its verdict to consider papers and documents not admitted in evidence which tend to influence verdict of jury; (b) the juror's mind might be
distracted from important evidence being elicited from a witness at the exact
moment he is transcribing his notes; and ( c) an inapt note taker might place
undue emphasis during his deliberation in the jury room upon unimportant evidence. 3 Still other courts have held the matter to be within the sound discretion of the trial court. 4 If a party desires the jury to take notes, the request must
ordinarily be communicated to the trial judge who relays the request to the jury
along with suitable instructions. 5 In the principal case, the court rested its decision on the fact that some jurors, incompetent to take proper notes, may nevertheless have taken them under mistaken belief that it was their duty to do so. 6
The reason for the decision is not sound. A careful instruction would vitiate the
danger of any juror misconceiving his duty. It would seem that whether or not
the court should voluntarily request the jury to take notes should rest in the
2
Denson v. Spanley, 17 Ala. App. 198, 84 S. 770 (1918)-jurors in a monetary
dispute took notes of the amounts testified to by various witnesses; Miller v. Commonwealth, 175 Ky. 241, 194 S.W. 320 (1917)-where juror made brief but intelligible
memoranda warranted by the evidence in a criminal case; Koontz, Phillips, & Stamm v.
Mylius, 77 W. Va. 499, 87 S.E. 851 (1916)-where the court held that any juror had
the right to make notes of evidence read before them. In Gipsum v. Commonwealth,
133 Ky. 398, 118 S.W. 334 (1909) the court refused to grant a new trial in a criminal
case where one of the jurors had written out in the presence of other jurors the entire
evidence as he remembered it; J. B. Simmons Lumber Co. v. Toccoa Furniture Co.,
26 Ga. App. 758, 107 S.E. 340 (1921)-the court permitted the jurors to take down
what was said during counsel's argument.
In some states this practice is expressly permitted by statute,
3
Cheek v. State, 35 Ind. 492 (1874)-the court declared, "The juror is to
register the evidence, as it is given, on the tablets of his memory"; THOMPSON & MERRIAM, JURIES,§ 39(? (1882).
4
Murray v. United States, (D.C. Ct. App. 1942) 130 F. (2d) 442-the taking
of papers, exhibits and memoranda by the jurors to their room was held to be a matter
within the judicial discretion of the court; Indianapolis and St. Louis Ry. Co. v. Miller,
71 Ill. 463 ( I 874)-where the court held the trial judge did not abuse his discretion
in permitting jurors to make memoranda of articles testified about during the trial;
Commonwealth v. Tucker, 189Mass. 457, 76N.E. 127 (1905)-wherenoteswere taken
daily for three weeks and the matter was held within the discretion of the trial judge.
5
In Chicago & N.W.R.R. Co. v. Kelly, (C.C.A. 8th, 1936) 84 F. (2d) 569 at
576 the court declared, "The request that notes be taken by jurors should be addressed to court and communicated by it to jurors, with suitable instructions, if notes
are to be taken"; Indianapolis & St. Louis Ry. Co. v. Miller, 71 Ill. 463 (1874);
Omaha Fire Insurance Co. v. Creighton, 50 Neb. 314, 69 N.W. 766 (1897).
6
It would seem that the trial judge's instruction was phrased carefully enough to
avoid such misconception by any jurors. The court said in part, "You do not have to
take notes unless you wish to but if you do you- can take whatever notes you can."
Principal case at 214.
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sound discretion of the trial judge. If the court, after a thorough examination
of the pleadings, .finds highly complex questions of fact or deeply involved issues
of law to exist and believes in the exercise of its sound discretion that note taking
might better enable the jury to reach a proper verdict, the court should be permitted to carefully instruct the jurors that those who believe they can better
serve the court by note taking may do so.

Craig E. DrRnds (S. Ed.)

